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  IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 

TEZPUR, SONITPUR 

 

SESSIONS CASE NO. 264/2015 

GR CASE NO.1674/2008 

U/s 147/148/341/323/307/34 of IPC 

 

State 

-Vs- 

Md. Sabir Ali @ Butu  

Md. Palet @ Kesuwa 

Md. Faridul Haque 

------ Accused Persons 

 

Present 

Smti Munmun B.Sarma 

Asst. Sessions Judge 

  Tezpur, Sonitpur 

 

Counsel for Prosecution :  Mr. N. K. Mishra, Addl. PP 

Counsel for Defence  :  Mr. P. Borah, Advocate 

   

 

Evidence  : 09-12-2015, 26-04-2016  & 11-09-2017 

Argument : 13-11-2017   

Judgment : 27-11-2017   

 

JUDGMENT 

(1) On 23-09-2008 the informant Taleb Ali filed an FIR at Bihaguri OP 

under Tezpur P.S. stating inter-alia that on 22-09-2008 at around 9 p.m. 

there was altercation between his wife Mofija Begum and Kon Suwali on a 
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trifle matter. Md. Sabir Ali (Butu), the brother of Kon Suwali, created 

nuisance by hurling obscene languages at his wife without any reason. 

When informant‟s younger brother Md. Afsar Ali was returning home from 

the Masjid after „namaj‟, the accused Md. Sabir Ali (Butu), Palet (Kesua), Md. 

Saiful Haque, Md. Faridul Haque (Babu) and Md. Sariful Ansari, who were 

ambushing in the house of Md. Ajgar Ali in front of their house, chased his 

brother with „dao‟, axe, spear etc. in their hands and Md. Sabir Ali caused 

serious injuries on his brother with a sharp weapon & attempting to kill him. 

Afsar Ali became unconscious and was taken to Kanaklata Civil Hospital, 

Tezpur for treatment where he was admitted. Hearing about the incident, 

when informant‟s another brother Md. Siraj Ali, arrived in the gateway he 

was also attacked. After the incident, Sabir Ali‟s wife Najira Begum, Akan 

Suwali, Dangar Suwali etc. along with some male persons threw stones, 

bricks etc. causing damage to their houses.  Hence, the FIR was lodged.  

 

(2) On receipt of the FIR, it was registered u/s 147/148/341/294/326/ 

307/336/427 IPC against the Sabir Ali @ Butu, Palet @ Kesuwa, Saiful 

Haque, Faridul Haque (Babu) & Sariful Ansari. The police went to the place 

of occurrence and examined the available witnesses. Statements of the 

witnesses were recorded and medical examination of the injured was done. 

On completion of investigation, a prima facie case having appeared, the I/O 

submitted charge sheet against accused persons Sabir Ali @ Butu, Palet @ 

Kesuwa, Saiful Haque, Faridul Haque (Babu) & Sariful Ansari u/s 

147/148/341/323/307/427 IPC to stand trial in open court.  
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(3) Addl. Chief Judicial Magistrate, Sonitpur, Tezpur took cognizance of 

the offence was taken by. Despite effort police couldn‟t apprehend the 

accused persons Saiful Haque & Sariful Ansari. They were subsequently 

declared absconder and case filed against them. After appearance of the 

accused persons Md. Sabir Ali (Butu), Palet (Kesua) & Md. Faridul Haque 

(Babu), the case was committed to the ld. Sessions Judge, Sonitpur 

(Tezpur), and thereafter the case was made over to this Court for disposal. 

Accordingly, this Court took-up the trial of the case and considering the 

materials available on Case Record and Case Diary and prima facie case 

having appeared u/s 147/148/341/323/307/34 IPC, charge was framed and 

the contents of the offence was read over and explained to the accused 

persons Md. Sabir Ali (Butu), Palet (Kesua) & Md. Faridul Haque (Babu), to 

which they pleaded not guilty and claimed to be tried. To prove the offence 

u/s 147/148/341/323/307/34 IPC against the accused, the prosecution 

exhibited few documents and examined the following 7 (seven) witnesses- 

a) PW1 – Md. Siraj Ali (Injured) 

b) PW2 – Md. Afsar Ali (Injured) 

c) PW3 – Md. Safiqul Islam 

d) PW4 – Md. Sona Ali 

e) PW5 – Md. Monibullah 

f) PW6 – Mustt. Sahida Begum 

g) PW7– Sri Amulya Gogo (Investigating Officer) 

To substantiate his claim, defence did not examine any witness. 

The accused person‟s case, as could be ascertained from cross-examination 

of the prosecution witnesses was that of total denial. 
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(4) The points for determination is as follows – 

a) Whether the accused persons were members of an unlawful 

assembly & attacked the Md. Afsar Ali, thus, committing an 

offence u/s 147 IPC? 

b) Whether the accused persons, attacked Md. Afsar Ali, with 

deadly weapons, i.e. dao, axe, ballam etc. in their hands, which 

are used as weapons of offence & is likely to cause death, thus, 

committing an offence u/s 148 IPC? 

c) Whether the accused persons wrongfully restrained the victim 

Md. Afsar Ali while he was returning home from Masjid, thus, 

committing an offence u/s 341 IPC? 

d) Whether the accused persons voluntarily caused hurt to Md. 

Afsar Ali /Md. Siraj Ali thus, committing an offence u/s 323 

IPC? 

e) Whether the accused persons assaulted Afsar Ali, with such 

intention (or knowledge), and under such circumstances, that, 

if, by that act, they have caused the death of Afsar Ali, they 

would have been guilty of murder, and, thus, committing an 

offence u/s 307/34 IPC? 

 

DISCUSSIONS, DECISIONS & REASONS THEREOF – 

(5) Heard arguments forwarded by the Ld. APP and counsel for the 

defence side. I have also gone through the materials available in the Case 

Record & the Case Diary. Thus, the charge is analyzed herein below in view 

of the materials available on record and the argument forwarded -   
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Charge U/s 307/34 IPC 

(6) To be convicted u/s 307 CrPC it must be proved that the accused 

Sabir Ali (Butu), Palet (Kesua) & Faridul Haque (Babu) assaulted Afsar Ali, 

with such intention or knowledge, and under such circumstances, that, if, by 

that act, they have caused the death of Afsar Ali they would have been 

guilty of murder. Over the period of time the Hon‟ble High Courts & Apex 

Court has set-down several criteria of ascertaining whether the offence falls 

u/s 307 IPC or not. Thus, keeping those guidelines in mind, conviction can 

be given u/s 307 IPC only if the following questions are answered in the 

affirmative with indisputable proof – 

a) Whether the accused persons stuck Afsar Ali on the head with a dao?  

b) Whether the injury was of such a kind that it could have caused 

death under normal circumstances? 

c) When the act was done with the intention/knowledge and under 

such circumstances to cause death of Afsar Ali? 

 

Whether the accused persons stuck Afsar Ali on the head with a dao? 

(7) The injured Afsar Ali deposed as PW–2 & he stated that when he 

was returning home from Masjid when the accused Sabir Ali suddenly 

appeared and hit him on his head with an axe. The other two accused 

persons were also present with him & were also holding axe, lathi, jung etc. 

He fell down & later his family members admitted him at hospital. PW-2 was 

cross-examined & he denied that he did not tell the police that accused 

Sabir hit him on his head with an axe. In this connection, the I/O Sri Amulya 

Gogoi was cross-examined and he stated as PW–7 that PW2 Afsar Ali did not 

tell him that accused Sabir struck him on his head with an axe, however, 
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have perused the CD reveals that PW-2 did tell that the accused hit him with 

a dao but didn‟t specify where he was hit. Thus, this omission doesn‟t 

amount to contradiction. PW–3 Safiqul Islam didn‟t see the incident as it 

happened but he found Afsar Ali lying on the ground with injuries on his 

head & saw the accused persons shouting and holding „jung‟, spear etc in 

their hands. Though defence gave the suggestion that he didn‟t tell the 

police that he found injured Afsar Ali was lying on the ground, however, it 

was denied by him. Thus, this evidence of PW-3 clearly puts the accused 

persons at the place & time of incident when Afsar Ali was injured and thus, 

supports the evidence of the injured Afsar Ali. Even PW–6 Sahida Begum 

stated that she has seen the incident herself when accused Sabir Ali beat 

Afsar Ali. She also stated that at that time Faridul Haque and Palet were 

present. Afsar Ali sustained injury on his head. During cross-examination she 

denied that she did not tell the police that she has seen Sabir Ali beat Afsar 

Ali. The defence didn‟t put any question to the I/O to contradict the 

evidence of PW-6 that she has seen what she had deposed before the 

Court. Thus, all these evidences clearly reveals beyond all reasonable doubt 

that the accused Sabir Ali hit Afsar Ali on his head with an axe & at that he 

was accompanied by accused persons, Palet & Faridul Haque, who were also 

armed. 

 

Whether the injury was of such a kind that it could have caused 

death under normal circumstances? 

(8) The medical officer who examined the injured Afsar Ali couldn‟t be 

produced for evidence as he was terminally ill. Considering the fact that the 
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defence has never challenged the type of injuries sustained by the victim 

Afsar Ali, I find no reason to disbelieve the Medical Report submitted where 

the injury has been shown as “a vertical incision wound in the forehead 

exposing the skull bone”. It was also reported that a sharp dangerous 

weapon caused it. Thus, it is clear that the injury was very serious in nature 

and the skull bone itself was exposed. If timely intervention was not done it 

would have resulted in the death of the victim Afsar Ali. Thus, I am of the 

opinion that the injury was of such a kind that it could have caused death of 

injured Afsar Ali under normal circumstances. 

 

When the act was done with the intention/knowledge and under 

such circumstances to cause death of Afsar Ali? 

(9) Intention and knowledge are creatures of the mind and are locked-

up in the mind and thoughts of the perpetuator. However, the intention can 

be ascertained from the surrounding circumstances, such as, preparation to 

commit the crime, weapons used, acts done during and after the crime, etc. 

In the present case, it is seen that accused Sabir Ali hit Afsar Ali on the head 

with a dao and because of which Afsar‟s skull bone got exposed and he 

sustained serious injuries. It is also seen that accused Palet & Faridul Haque 

were also present with Sabir but personally didn‟t assault Afsar. Once Afsar 

fell to the ground the accused persons fled. This conduct of the accused 

persons reflect lack of „intention to kill.‟ 

 

(10) Thus, under the circumstances I hold that the prosecution failed to 

prove the case against the accused persons Sabir Ali (Butu), Palet (Kesua) & 
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Faridul Haque (Babu) guilty u/s 307 IPC beyond all reasonable doubt. 

However, during appreciation of evidence I found that the prosecution 

succeeded to prove that the accused persons Sabir Ali (Butu), Palet (Kesua) 

& Faridul Haque (Babu) voluntarily caused grievous hurt to the injured Afsar 

Ali by a dao, which is a dangerous weapon. Hence, empowered u/s 222 

CrPC I hold that the accused persons Sabir Ali (Butu), Palet 

(Kesua) & Faridul Haque (Babu) are guilty of offence u/s 326/34 

IPC & not u/s 307/34 IPC.  

 

Charge u/s 323 IPC 

(11) To be convicted u/s 323 IPC it must be proved that the accused 

persons voluntarily caused hurt to Md. Afsar Ali & Md. Siraj Ali. As seen 

while discussing the charge u/s 307 IPC, the accused were found guilty u/s 

326 IPC for causing grievous injury to Afsar Ali by dangerous weapons. No 

simple injury was found on him. 

 

(12) As regards to the evidences as to injuries sustained by Siraj Ali, the 

injured deposed as PW-1 & stated that he heard from a village boy that 

accused Sabir Ali attempted to kill his brother Afsar Ali by striking him on the 

head with a „dao‟. When PW-1 reached the courtyard of his brother, accused 

Sabir Ali hit him too & PW-1 sustained injuries in his hand & back. Along 

with accused Sabir, other two accused Palet & Faridul were also present and 

they had dao and lathi in their hands. During cross-examination he denied 

that he didn‟t tell the police that when he reached the place of incident, 

Sabir Ali hit him or that the accused Farijul and Palet were standing holding 
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lathi in their hands. PW–3 Safiqul Islam, PW–6 Sahida Begum stated that 

when Afsar Ali‟s brother Siraj Ali came, somebody has beaten him also & his 

hand was injured.  

 

(13) Thus, it is seen there are no corroborative evidence to support the 

claim of the injured Siraj Ali that the accused had accosted him and beat 

him. Hence, it is held that prosecution failed to prove beyond all 

reasonable doubt the charge u/s 323 IPC that the accused persons 

cause hurt to the injured Siral Ali. 

 

Charge u/s 341 IPC 

(14) To be convicted u/s 341 IPC it must be proved that the accused 

persons wrongfully restrained the victim Md. Afsar Ali while he was returning 

home from Masjid. After going through the evidences available on record I 

failed to find any evidence showing wrongful restrain on Afsar Ali. Hence, it 

is held that prosecution failed to prove beyond all reasonable doubt 

the charge u/s 341 IPC against the accused persons. 

 

Charge u/s 147 IPC & 148 IPC 

(15) To be convicted u/s 147 IPC & 148 IPC it must be proved that the 

accused persons were rioting with the common object to intimidate the 

informant and his family members & that they were rioting armed with 

deadly weapons. Both these charges are discussed herein together as both 

s.147 IPC & s.148 IPC deals with rioting and are based on the same set of 

evidences. 
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(16) Rioting has been described in s.146 IPC as - 

“Whenever force or violence is used by an unlawful assembly, or 

by any member thereof, in prosecution of the common object of 

such assembly, every member of such assembly is guilty of the 

offence of rioting.” 

Unlawful assembly has been defined in s.141 IPC as follows – 

“An assembly of five or more persons is designated an "unlawful 

assembly", if the common object of the persons composing that 

assembly is- First.-To overawe by criminal force, or show of 

criminal force, the Central or any State Government or Parliament 

or the Legislature of any State, or any public servant in the 

exercise of the lawful power of such public servant; or Second.-To 

resist the execution of any law, or of any legal process; or Third.-

To commit any mischief or criminal trespass, or other offence; or 

Fourth.-By means of criminal force, or show of criminal force, to 

any person to take or obtain possession of any property, or to 

deprive any person of the enjoyment of a right of way, or of the 

use of water or other incorporeal right of which he is in possession 

or enjoyment, or to enforce any right or supposed right; or Fifth.-

By means of criminal force, or show of criminal force, to compel 

any person to do what he is not legally bound to do, or to omit to 

do what he is legally entitled to do.” 

In the present case the charge sheet was originally filed against five accused 

persons, however, during evidence none of the witnesses stated anything 

about the involvement of the other two accused persons Saiful Haque & 

Sariful Ansari or that they were even present at the time and place of the 

incident. Hence, the term „unlawful assembly‟ doesn‟t apply to the gathering 

of this three accused persons Sabir Ali (Butu), Palet (Kesua) & Faridul Haque 

(Babu).  
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(17) Hence, it is held that the it is held that accused persons Sabir Ali 

(Butu), Palet (Kesua) & Faridul Haque (Babu) were not part of an „unlawful 

assembly‟ or of committing „riot‟. Thus, it is held that prosecution failed to 

prove beyond all reasonable doubt the guilt of the accused persons 

Sabir Ali (Butu), Palet (Kesua) & Faridul Haque (Babu) u/s 147 IPC 

& s.148 IPC. 

 

(18) For all the forgoing reasons, I hold that the prosecution failed to 

prove the guilt of the accused persons Sabir Ali (Butu), Palet (Kesua) & 

Faridul Haque (Babu) u/s 147/148/341/323 IPC beyond all reasonable doubt 

& therefore, they are acquitted of the charge u/s 147/148/341/323 

IPC. The prosecution also failed to prove the guilt of the accused 

persons u/s 307 IPC beyond all reasonable doubt. However, during 

appreciation of evidence I found that the prosecution succeeded to prove 

that the accused persons Sabir Ali (Butu), Palet (Kesua) & Faridul Haque 

(Babu) voluntarily caused grievous hurt to the injured Afsar Ali by a dao, 

which is a dangerous weapon. Hence, empowered u/s 222 CrPC it is 

held that the accused persons Sabir Ali (Butu), Palet (Kesua) & 

Faridul Haque (Babu) are guilty of offence u/s 326/34 IPC. Pertinent 

to mention that the ingredients of s.326 IPC in in grained into s.307 IPC, for 

which both sides have already lead evidence. 

 

(19) On examining whether it is a fit case to release the accused persons 

u/s 360 CrPC or under the Probation of Offender‟s Act, it is seen that the 

accused has been found guilty of grievously injuring the victim Afsar Ali on 

the head with a dao and because of which his skull bone was exposed and 
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he sustained serious injuries. During trial the accused showed no remose. 

Thus, I am of the opinion that releasing the accused persons Sabir Ali 

(Butu), Palet (Kesua) & Faridul Haque (Babu) u/s 360 CrPC or under the 

Probation of Offender‟s Act will not be justified.  

 

(20) Heard the convicted-accused persons Sabir Ali (Butu), Palet (Kesua) 

& Faridul Haque (Babu)o n the question of sentence & they have pleaded for 

mercy. I have considered the submission made by them and also their 

statement u/s 313 CrPC and the facts of the case. Considering the gravity of 

the offence, the injuries sustained by the victim and the weapon used, the 

accused persons Sabir Ali (Butu), Palet (Kesua) & Faridul Haque 

(Babu) are convicted u/s 326/34 IPC and sentenced to S.I. of 3 

years & also sentenced to pay a fine of Rs.5,000/- (Rupees Five 

Thousand Only) each & i/d S.I. of 5 months. The period already spent 

in jail by the convicted accused persons be set-of from the sentence 

awarded. The fine collected be paid to the victim as compensation.  

 

(21) A copy of the judgment to be given to the convicted-accused person 

Sabir Ali (Butu), Palet (Kesua) & Faridul Haque (Babu) free of cost & another 

copy sent to the District Magistrate. 

 

Judgment is sealed, signed and delivered on 27th November‟ 2017. 

 

 

(Munmun B.Sarma) 

Asstt. Sessions Judge 

Tezpur, Sonitpur 


